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Pitfalls in Appellate Procedure 


By Daniel G. Marshall, of the Los Angeles Bar 


NE authority has stated that “it was the intention of the Legislature in 

enacting the codes to adopt a uniform and complete system whereby the 
old and cumbersome forms of pleading would be dispensed with and legal pro- 
ceedings would be simplified and stripped of fictions and technicalities which 
serve no useful purpose. 

It is trite to say that the aaiiets aimed at by reformed code procedure 
has not been attained. Some of the procedural sections are couched in language 
which is deceptive in many instances, and valuable rights are frequently made to 
turn upon the most abstruse technicality. Manifestly, it is impossible for the 
Legislature to provide in great particularity for the varying circumstances of 
each case, but if care were taken to apply a uniform meaning to words and 
phrases many of the pitfalls into which the innocent practitioner unconsciously 
precipitates himself would be eliminated. 

A rather startling example in point occurs in the statutory provision re- 
lating to the time within which an appeal may be taken in a civil matter tried 
in the superior court. Thus: an appeal may be taken within sixty days from 
the entry of judgment. An appeal is taken by filing with the clerk of the trial 
court a notice of appeal.* 

The former is jurisdictional and mandatory, and if the appeal is not taken 
within the time therein provided an appellate court has no power to entertain 
it.4 

On the other hand, a party intending to move for a new trial must stale 
before the entry of judgment, or within ten days after receiving written notice 
of the entry of judgment, serve and file notice of intention to move for a new 
trial.» Here, also, to give the court jurisdiction to entertain the motion for a 
new trial, the notice of intention must be filed within ten days after receiving 
written notice of the entry of judgment.® 

Therefore, it is seen that the time within which notice of appeal must be 
filed begins to run from the date of entry of judgment, and the statute does not 
require the service of notice of entry of judgment in order to set the time 
running within which appeal therefrom may be taken.‘ 

However, so far as the notice of intention to move for a new trial is con- 
cerned, the time within which the same must be served and filed does not 
begin to run until written notice of the entry of judgment is received.* Conse- 
quently, a party intending to move for a new trial may wait, although he is not 
required to do so, until he receives written notice of entry of judgment before 
serving and filing his notice of intention to move for a new trial.® 

TIME ENLARGED 

The time within which an appeal may be taken may be enlarged by pro- 
ceedings on motion for a new trial. It is provided that if such proceedings are 
pending, the time for appeal from the judgment shall not expire until thirty days 


after entry in the trial court of the order determining such motion for a new 
trial.1° 





1. 1 Bancroft’s Code Pleading, p. 17. 3. Cal. Code Civ. Proc., Sec. 940. 
2. Cal. Code Civ. Proc., Sec. 939. 4. Lawson v. Guild, 215 Cal. 378. 
5. Cal. Code Civ. Proc., Sec. 659. 


». Bank of America etc. Assn. v. Superior Court, 115 Cal. App. 454. 
Schainman v. Kerce, 199 Cal. 249; Lawson v. Guild, 215 Cal. 378. 
8. Peoples F. & T. Co. v. Phoenix Assur. Co., 104 Cal. App. 334. 

9. Bates v. Ransome-Crummey Co., 42 Cal. App. 699. 

10. Cal. Code Civ. Proc. Sec. 939. 

(Continued on page 245) 
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EDITORIAL 


Bar Menbership 


O THOSE who carry on Bar Association work from year to year, it seems 

strange there should be any considerable percentage of lawyers who are 
totally indifferent to the problems vitally affecting their profession which bar 
associations are constantly striving to solve. Unfortunately, scarcely half of the 
lawyers in any large center of population take any interest in subjects agitating 
their profession, although they are accepting the benefits (perhaps unconsciously ) 
that come through the activities of the organized Bar. 


In Los Angeles County there are in excess of 5000 lawyers holding State 
Bar licenses to practice. And yet, approximately 3,000 of these are not mem- 
bers of any local Bar Association; do not know, or, perhaps, care what the 
other 2,000 or more are doing for the mutual benefit of the entire bar member- 
ship. There must be some fundamental reason for this situation other than 
seeming indifference. Too often the statement is made that lawyers are indi- 
vidualists and, therefore, do not work well in groups. In a degree, this is true; 
but it does not explain why so many of them ignore the fact that only through 
organization can the Bar meet its responsibilities to the public and at the same 
time protect and further its own welfare. 


It is said that Charles Lamb, who had an aversion to strangers, was asked 
by a friend to meet a certain man. “No,” said Lamb, “I won’t meet him; 
I don’t like him.” “But,” said the friend, “how can you say that? You don’t 
know him.” “That is why I don’t like him,” snapped Lamb. 


Perhaps if the large number of lawyers who don’t know their local Bar 
Associations, and the earnest men and women who are doing its work for the 
good of all the profession, would get acquainted with the work and the workers 
their attitude would change. 
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It is further to be noted that the time within which to appeal is also extended 
by this section for the period and under the circumstances as prescribed in section 
12-a of the same code. Proceedings on motion for a new trial are said to be 
pending from the time of giving notice of intention to move for a new trial.” 
Such proceedings, however, must be pending before the time to take an appeal 
would normally expire in order to enlarge the time within which to appeal from 
the judgment.?? 

Therefore, if notice of intention to move for a new trial is filed later 
than sixty days after entry of judgment, even though properly filed within ten 
days after receiving notice of entry of judgment, the time for appeal from the 
judgment is not thereby enlarged." 


It is plain, then, that the time within which an appeal may be taken begins 
to run from the date of entry of judgment, while the time within which to file 
notice of intention to move for a new trial does not begin to run until written 
notice of entry of judgment is received. 

A pitfall is thereby created and the unwary and unfortunate practitioner 
who is precipitated therein finds himself helpless. The defect being jurisdic- 
tional, the court is powerless to let down the ladder of judicial discretion so that 
the hapless victim may climb to safety. 

The practical effect of this situation is shown by illustration: On May 1, 
1936, judgment is entered in favor of plaintiff and against defendant. Plaintiff 
delays serving written notice of entry of judgment until July 15, 1936. Assum- 
ing that defendant, who intended to appeal from the judgment, has not learned 
of the entry thereof until he receives written notice, he then finds that his time 
to appeal has expired. He may, as above pointed out, prosecute a motion for 
a new trial, but if his motion is denied, the judgment will become final because 
no appeal lies from an order denying a motion for a new tria 

It is suggested that the remedy for this situation is not difficult. It may be 
applied in one of two ways: The first, by striking the word “from,” which 
now appears after the word “days” in the first sentence of section 939 of .the 
Code of Civil Procedure, and inserting at that place the phrase, “after receiving 
written notice of entry of the judgment.” 

The other way would be to amend section 953-d, C. C. P. by adding Sec. 
939 to the sections of that code for which written notice of entry of judgment 


is required. 


There is no doubt of the wisdom of the salutary provision that the time 
to serve and file a notice of intention to move for a new trial does not begin 
to run until receipt of written notice of the entry of the judgment. There is 
no reason why the same provision for written notice of the entry of judgment 
should not be required in order to start time running within which an appeal may 


be taken. 


Uniformity of procedure would thereby be obtained and one would be 
required to go no further than the code sections in order to accurately compute 
the time within which to file notice of appeal. Certainly such an amendment 
would, to paraphrase the authority above quoted, strip our procedure of one 
more dangerous technicality. 

By way of caution it should be pointed out that this article refers exclusively 
to appeals from judgments or orders of the superior court. A separate statute 
specifying a different time within which to appeal, is provided for appeals from 
judgments or orders of the municipal court.’® 


11. Lawson v. Guild, 215 Cal. 378. 
12. Lawson v. Guild, 215 Cal. 378. 14. Luse v. Peters, 219 Cal. 625. 
13. Lawson v. Guild, 215 Cal. 378. 15. Cal. Code Civ. Proc. 983(a) 
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Many Candidates for Superior Court 


IFTY-EIGHT candidates have filed for the sixteen places on the Superior 

Court bench to be filled at the coming primary election on August 25, or at 
the general election in November. Every incumbent judge will be opposed by at 
least one, and some by as many as six or more candidates, ambitious to succeed 
them. It is likely that there will be more than the usual number of run-offs 
in November. 

Judges Hartley Shaw and Dudley S. Valentine are opposed by one candidate 
each, while Judge Caryl M. Sheldon has nine opponents; Judge Frank G. Swain, 
and Arthur Crum, six each; Judges Wm. S. Baird, Joseph W. Vickers, Thur- 
mond Clarke, four each; Judge Goodwin J. Knight, five. 


Five judges of the Municipal Court are seeking election to the Superior 


bench. 


Following is list of the candidates who filed declarations of intentions prior 


to May 27, for the several offices to be filled. 


OFFICE 1 Hon. Arthur Keetch 
George W. McDill 
Harry T. Young 


OFFICE 2 Hon. Harry R. Archbald 


John W. Luter 
Saul S. Klein 


OFFICE 3 Hon. Hartley Shaw 
Hugh H. McNary 


OFFICE 4 Hon. Frank C. Collier 


John L. Fleming 
Jesse E. Jacobson 
James V. Brewer 
George C. Johnson 
Hon. Martin De Vries 


OFFICE 5 Hon. Edward T. Bishop 


John E. Dalton 
Hon. William Hazlett 


OFFICE 6 Hon. Walter Desmond 
Leo M. Daly 
H. R. Collins 


OFFICE 7 Hon. Dudley S. Valentine 


John R. Stephens 


OFFICE 8 Hon. Caryl M. Sheldon 
George R. Wickham 
Lynden Bowring 
Edward Porter Peers 
Fred H. Luth 
J. Paul Elliott 
Arthur E. Briggs 
Maurice Norcop 
Lee D. Mathews 
William A. Monten 


OFFICE 9 Hon. Charles L. Bogue 


Hon. Oda Faulconer 
Hon. George A. Dockweiler 
3urt L. Wix 


OFFICE 10 Hon. William J. Palmer 


H. C. Greenlee 
Donald Armstrong 


OFFICE 11 Hon. William S. Baird 
R. C. W. Friday 
Walter H. Miller 
John H. Alvord 
Ethel M. Pepin 


OFFICE 12 Hon. Joseph W. Vickers 
John A. Holland 
Stanley Moffatt 
William H. Irons 
Clarence Hansen 


OFFICE 13 Hon. Frank G. Swain 
Paul Friedman 
Ben Van Tress 
Austin E. Longcroft 
Hon. Ben J. Scheinman 
Hon. Joseph Marchetti 
Hon. Ida May Adams 


OFFICE 14 Hon. Goodwin J. Knight 


Charles A. Sunderlin 
Theodore N. Doro 
Victor E. Wilson 

Hon. Alfred E. Paonessa 
George A. Lester 


OFFICE 15 Hon. Arthur Crum 
Leo Gallagher 
William Bronsten 
Vincent Scott 
Christopher J. Griffin 
Louis Schneider 
Hon. Irvin Taplin 


OFFICE 16 Hon. Thurmond Clarke 
Charles Francis Adams 
A. B. Edler 
Robert Clifton 
Lin William Price 
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Code Procedure as to Wage Exemption Deficient 


By Leo B. George, of the Los Angeles Bar 


T MAY be of interest to those who read The Forum to note that the pro- 

visions of sections 690.10 and 690.11 C. C. P. are completely deficient in 
specifying procedure for determining the facts claimed as a basis for the ex- 
emption of wages. The levying officers throughout the state are in a quandary 
and foliow varying rules. The local sheriff now takes the position that no 
matter how clear a showing to a complete exemption is made by the affidavit, 
he will release only half the wage levy and wait for a court order before he will 
either pay over or release the other half. 


Procedure should be prescribed similar to that provided in section 689 
C.C. P. for trying title to property under levy claimed by a third person. Fur- 
thermore, both third party claims and claims to exemption should be tried where 
the property is located or where the claimant or debtor resides. Procedure similar 
to that provided in section 722 C.C. P. for supplementary proceedings should be 
adopted. There is no greater injustice in requiring a debtor to travel to a 
distant county to answer concerning his ability to pay a judgment than in 
compelling a person to leave the county of his home or business to defend his 
third party claim or press his claim to exemption. 


As to exemptions, it would help if as a condition to a levy of execution upou 
wages a sworn statement were required similar to the one prescribed in the 
1931 amendment to section 538 C.C. P. where wages are attached. 
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The Changing Economic and Industrial World 


ITTLE can happen in the world that is not reflected on the clamorous floor 

of the Stock Exchange. Wars, crops, politics and invention all have their 
part in shaping the pattern of price movement. The judgment of the market- 
place is cold and unrelenting and as the by-word of the present is change, the 
swift pace of modern business and the rapid-fire change of industrial and economic 
conditions demand more than ever an intense and continuing attention to new 
developments. 

New inventions bring new industries and supplant old ones. The modern 
services of communication flash these changes to the far corners of the world, 
whereever investors and traders pass in judgment on the news and deal in 
securities. The market moves on news and it is the broker’s function to supply 
reliable and up to date information. 

Before the present day development of the security markets, the average 
individual investor had little choice in the selection of a means of investing 
surplus capital. The real estate mortgage was the common investment medium 
in the selection of which he called upon his lawyer or banker for advice. The 
wide scope of modern investment makes it impossible for the banker or lawyer 
to fill such a position and care for his other work, so that the broker, in addition 
to providing news as such, must also interpret the news and, in the light of his 
experience, suggest the probable effect of various developments. In his role as 
investment counsellor the broker occupies a peculiarly happy position, as he can 
be strictly impartial in his advice, for commission schedules are fixed and he has 
no incentive to fecommend any particular purchase or sale for reasons of personal 
advantage. 
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Should California Divorce Laws Be Changed? 
Former Superior Judge Says “Yes” 





Bertin A. Weyl, of the Los Angeles Bar 


Y experiences in dealing with social and domestic questions both in and out 
of court have caused me to reach conclusions regarding our present divorce 
practice which I am submitting to the Bar of the State for consideration. 

Some years ago I was consulted by a woman who had obtained an inter- 
locutory decree of divorce. In the course of our interview she inforr.ed me 
that within three weeks from the entry of that decree, her husband, accompanied 
by a young girl and her parents, had gone to Yuma, Arizona, where le had 
married the girl with the blessings and good wishes of her attending parents. 
After the ceremony, the parties returned to Los Angeles, to celebrate the event 
at the parents’ home. A few days after that consultation the same woman re- 
turned to my office with the father of the newly made bride. He told me that 
he knew about the divorce but that the prospective groom had stated that it was 
lawful for him to marry outside of the state, though it would be unlawful for him 
to do so in California; that he had consulted an attorney about it and had been 
so counselled. The father of the girl, an ignorant foreigner, believed wha. was 
told him, and did not consult an attorney. Being well acquainted with the 
miscreant’s attorney, I am satisfied, that the bridegroom-to-be had not been ad- 
vised in accordance with his statement to the girl’s father. I cannot repeat the 
language of the girl’s father when I showed him that his daughter’s mat -ciage 
“as invalid. 

AMENDMENT FAILED 

That is only one of many examples which I can offer from personal ex- 
perience. There is no necessity to cumulate case upon case. All of you pronably 
encountered somewhat similar instances. 

As far back as the early 90’s leaders in social work and church organiza- 
tions of our state were earnestly attacking the laws governing divorces the 
speed with which divorces were obtained and new marriages of the div: rced 
parties followed. Their crusade resulted in an amendment in 1897 to Civil 
Code, Section 61, Subdivision 1, prohibiting marriages of divorced persons 
within one year of the decree. The amendment utterly failed to accomplisn its 
intended purpose. Divorced persons circumvented the law by temporarily de- 
parting from the state, entering into a marriage and returning to their abode 
here. 

The Supreme Court, in the case of the Estate of Wood, 137 Cal. 129 wus- 
tained such extraterritorial marriages entered into according to the law or the 
foreign state where solemnized. The evil intended to be combatted continued 
and the attempt was then made to give it complete quietus by changing the 
procedure as to divorce cases and providing the system of interlocutory and final 
decrees now in vogue. Legislation embodied in Civil Code sections 131 anu 132 
was adopted by the Legislature of 1903 and remains substantially as originally 
adopted. 

Under the procedure the marriage was not dissolved until entry o. final 
decree and the parties to the divorce action were still married to each other 
and incapable of consummating a new marriage contract until such entry. 

After the lapse of a third of a century there should be some indicat‘on of 
whether or not the plan has succeeded and whether or not the results have been 
beneficial to society. Obviously divorces have not been discouraged ; their number 
in this state has increased tremendously and hundreds of resident couples, dis- 
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regarding possible dangerous results to themselves and their offspring, have 
sought divorces in other states where the laws are more liberal than in California. 


ANNULMENTS 


It may well be asked what the procedure adopted in 1903 has accomyiished. 
It certainly has furnished attorneys with many annulment cases. It also has 
resulted in many bigamies, some of them wilfully and some of them innocently 
entered into. It has also brought about countless illicit relationships, some of 
which have resulted in valid marriages of the parties and others of which have 
been eventually severed by quarrels or by mutual agreement, oftentimes ac- 
companied by cash considerations. In many instances of such bigamies the mar- 
riage was entered into between a party to an action in which an interlocutory 
decree only and no final decree had been entered, and an innocent young 
woman who had no idea of the social or legal dangers ahead. 


Large numbers of the annulment cases filed each year are based on a mar- 
riage ceremony solemnized at a time when one of the parties was without 
capacity to contract, because of a previous marriage, undissolved solely because of 
non-entry of a final decree of divorce. In many of the cases more than one 
year had elapsed from the date of the entry of the interlocutory decree. 

It would serve no good purpose to make a complete analysis of the an- 
nulment cases filed in the state since the enactment of our present divorce prac- 
tice. Many cases can be referred to which would suffice to show what is gen- 
erally going on to the detriment of our social structure. 

Actual statistics as to the number of annulment cases filed, which are based 
on the ground that the defendant was married and undivorced are no. now 
available to me, but I am endeavoring to obtain them from the Census Office 
in Washington and they will be reported to the Bar by me. 


SIMPLIFICATION NEEDED 


While ignorance of the law is not excusable, nevertheless the general puvic 
cannot be expected to be acquainted with the mass of statutes governing their 
conduct. Our marriage and divorce laws are as little understood by the laity 
as are our taxation statutes. Inasmuch, however, as they have a profound effect 
on our social life, they should be of such simplicity that they may be com- 
prehended by the ordinary, average citizen, if such simplicity can be accomplished. 
They should not provide a trap for honest and innocent individuals, nor 
an excuse for others not so innocent for hastily entering into relations which are 
not legally or socially tolerable. 

Without changing the public policy of our state, embodied in our present 
laws, our statutes may be amended so as to effectively avoid some of the 
difficulties now existing. Such changes in form but not in substance would be 
accomplished by amendments to Sections 61, 90, 91, 131 and 132 of the Civil 
Code. 

Such changes are consistent with the laws of many other jurisdictions 
in the United States and its possessions. Out of fifty-four jurisdictions, 
only seventeen provide for systems of interlocutory decree or similar sys- 
tems providing for decrees becoming final only after the expiration of a 
fixed period from date of entry thereof. Some of our states have com- 
pletely reversed the policy now embodied in our laws and which they had 
adopted following our lead. 

I am not advocating such drastic measure. If, without changing our 
policy respecting marriages and divorces, a new system can be embodied in 
our laws which will make them more effective, clarify them, and make them 
more easily understood by the general public, the effort should be made to 
obtain amendments to accomplish such result. 
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SUGGESTED CHANGES 


The suggested changes are neither novel nor iconoclastic but conform 
to the statutory provisions of many states. 

In Colorado, an interlocutory decree provides that parties shall be divorced 
6 months from the date thereof. If not set aside, the judgment automatically 
becomes final upon expiration of the period; in Nebraska the decree does not 
become operative until 6 months after decision; in New Jersey a decree nisi is 
entered which becomes absolute 3 months later unless an appeal or review is 
pending. Appeal is allowed only from nisi judgment within 3 months: in Okla- 
homa decree does not become effective until 6 months after date of judgment; 
in Rhode Island, decree does not become finally operative until 6 months after 
decision; in Utah an interlocutory decree is made which becomes final after 6 
months unless ‘reversed or an appeal is pending or it is otherwise ordered by the 
court; in Vermont, the decree does not become absolute until 6 months after its 
date; in Massachusetts, decree nisi is made to become absolute after 6 months 
unless court otherwise decrees, and in Wisconsin judgment is not effective to 
determine status of parties until expiration of one year from its date or until 
appeal therefrom has been determined. 


OTHER STATE LAWS 


In the following jurisdictions the decree is absolute when entered and there 
are no restrictions regarding marriage of either party :—Alaska, Arkansas, Con- 
necticut, Florida, Hawaii, Illinois, Maine, Maryland, Michigan (unless otherwise 
provided in decree) Mississippi, North Carolina, Ohio, and Wyoming. 

In certain states trials are prohibited until the expiration of designated 
periods. For instance, the statutes of Connecticut provide that no complaint shall 
be heard or decree granted until 90 days after the return date; in Georgia the 
verdicts of two juries at different terms of court are required before absolute 
divorce may be granted; in Indiana, trial cannot be had until 60 days after is- 
suance of summons and plaintiff is restricted from remarrying for two years if 
the decree is made on default of defendant and service of summons is by pub- 
lication ; in Kansas, action cannot be tried until after 60 days from commencement 
thereof except in cases of emergency. The decree is absolute but the statute 
prohibits remarriage within six months and provides that such remarriage within 
six months shall be bigamy; in Maine the action may be heard at first term 
provided service on defendant has been made not less than 60 days before the 
return term; in Maryland, no decree can be made in less than 30 days after 
filing of the action in Baitimore City; in the Philippines the action must pend 
six months before trial; in Texas there can be no hearing until suit has been 
on file at least 30 days. 

In many jurisdictions the guilty party may be restricted from remarriage, in 
others the guilty party is prohibited from remarrying; in still others remarriage 
within a fixed period is prohibited. In the latter instance the laws are somewhat 
similar to the law enacted in California in 1897 and which though valid was 
practically ineffectual. In other states where persons are prohibited from re- 
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marrying within a fixed period after the decree, additional safeguards are pro- 
vided preventing remarriage after the expiration of the statutory period when 
appeal or other proceedings for review are pending. 


SpeciFic AMENDMENTS 
It is suggested that our statutes be amended so as to read as follows: 
Civil Code, Section 61. 
A subsequent marriage contracted by any person during the life of a former 
spouse of such person with any person other than such former spouse, is illegal 
and void from the beginning, unless— 


1. The former marriage has been annulled or dissolved. In no case can a 
marriage of either of the parties during the life of the other be valid if 
contracted within three months after the entry in this state of a judgment in 
an action for divorce or if contracted prior to final determination of any 
appeal from such judgment or dismissal of such appeal if an appeal has been 
taken from such judgment. 
Such former spouse is absent, and not known to such person to be living 
for the space of five consecutive years immediately preceding such subse- 
quent marriage, or is believed by such person and generally reputed to be 
dead at the time such subsequent marriage was contracted ; in either of which 
cases the subsequent marriage is valid until its nullity is adjudged by a 
competent tribunal. 
Civil Code, Section 90. 

Marriage is dissolved only— 

One. By the death of one of the parties; or 

Two. By the judgment of a court of competent jurisdiction decreeing a 
divorce of the parties, effective as to such dissolution of marriage as provided 
in Section 91 of this Code. 


Civil Code, Section 91. 

The effect of a judgment decreeing a divorce is to restore the parties to 
the state of unmarried persons upon the expiration of three months from the 
date of entry of such judgment except 

1. If an appeal has been taken from such judgment, the judgment shall be 
effective only upon the final determination of such appeal or its dismissal, and 
2. If summons in the action has not been personally served on the defendant, 
the judgment shall not become effective until the expiration of one year 
from the date of the entry of the judgment nor in case of an appeal from 
such judgment until the final determination of such appeal or its dismissal. 
Nothing herein provided as to the effective date of such judgment shall 
be construed to extend the time for taking an appeal from the judgment, or 
giving notice of intention to move for new trial or making motion for new 
trial. Every judgment in a divorce action shall show upon its face that it 

is effective only as herein provided. 
(The distinction made in (2) above, re causes in which summons has 
not been personally served on defendant is to conform with CCP 473 (a) ). 

Civil Code, Section 131. 

In actions for divorce the court must file its decision and conclusions as in 
other cases. (This restores the section to its old form.) 
Civil Code, Section 132. 

No action for divorce shall be tried before the expiration of a period of 
three months from the date of commencement of the action, unless for good 
cause shown by affidavit or upon hearing in open court, the court shall other- 
wise order; and no judgment in any action for divorce shall be made or entered 
before the expiration of a period of three months from the date of commencement 
of the action. 
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A. B. A. Plan to Curb Unauthorized Practice 





MERICAN BAR ASSOCIATION, through its Executive Committee, has 
defined the powers and duties of its Committee on Unauthorized Practice 
of the Law, in the following resolution : 


(1) That in response to a general and insistent request therefor 
by local Bar Associations, their officers and committees, the Associa- 
tion’s Committee on Unauthorized Practice of the Law be, and it is 
hereby, authorized and directed, in the interests of the courts and the 
public and for the betterment of the administration of justice, to 


‘“(a) Encourage more active interest and better and more effectively 
directed action by State and local Bar Associations and their committees 
for the elimination of unauthorized practice of the law, in respects 
harmful to the public; 


(b) Make more generally and readily available to State and local 
Bar Associations, their officers and committees, the knowledge and bene- 
fit of the experience of the American Bar Association’s Committee and 
the information which this Association has gathered relative to un- 
authorized practice of the law; 


“(c) Under the direction and authority of the President of the 
Association, to counsel and assist in litigation which State and local 
Bar Associations or their committees institute or prosecute; and to do 
what is practicable to obviate undesirable, unnecessary, or cumulative 
litigation in this field; 


“(d) Carry out the declared policy of the Association respecting 
legislation upon the subject of the practice of the law, oppose legislation 
contrary to such policy, and advocate the repeal of statutes contrary to 
such policy, as from time to time declared. 


“(2) That this resolution be brought suitably to the attention of 
State and local Bar Associations.” 
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Statute of Limitations As Applied to Fraud Actions 


By Fred N. Arnoldy, of the Los Angeles Bar 


ECTION 338 of the Code of Civil Procedure, applying to the classes of 
actions which must be commenced within the prescribed period of three years, 
designates in subdivision 4 thereof : 
“An action for relief on the ground of fraud or mistake. The cause of 
action in such case not to be deemed to have accrued until the discovery, by 

the aggrieved party, of the facts constituting the fraud.” 

This subdivision is construed with section 19 of the Civil Code,! which reads 
as follows: 

“Every person who has had actual notice of circumstances sufficient to 
puta prudent man on inquiry as to a particular fact, has constructive notice 

of the fact itself in all cases in which, by prosecuting such inquiry, he might 

have learned such fact.” 

It has therefore been said that “discovery” and “knowledge” are not con- 
vertible terms,” and that the word “discovery” is used in the statute “as em- 
bracing not only knowledge of the facts constituting the fraud, but (also) 
knowledge of such facts as would put a prudent man on inquiry.”* The language 
of some of the decisions indicates that the word “discovery” also embraces knowl- 
edge or notice otherwise imputed or presumed by law.‘ 


To Avorp Bar oF STATUTE 


It has been said that a party seeking relief on the ground of fraud after the 
lapse of three years from the time of its perpetration is held to stringent rules 
of pleading and proof.® The reason assigned is the assumption originally made 
in what has been termed the leading case in California that the right of the 
defrauded party to apply for relief after the lapse of three years is an exception 
to the statute,® although that right is conferred by the terms of the statute 
itself. It may readily be perceived why a party seeking relief from the opera- 
tion of the statute of limitations on the ground of an exception, originally recog- 
nized and enforced only in courts of equity and still recognized independent of 
any statutory provisions,’ should be held to some degree of strictness in pleading 
as well as proof. It is more difficult to understand why the same rules should 
be applied as against one who stands, not upon an exception to the statute, 
but upon the terms of the statute. Nevertheless, certain requirements of pleading, 
extending somewhat beyond the scope of the ordinary conception of the term 
“discovery,” have been quite uniformly stated in the decisions.* These require- 
ments, which upon close analysis will be found lacking in that degree of rigidity 
or severity implied by the use of the term “‘stringent,’” may be thus stated in the 
language of one of the most recent decisions :* 

“he must not only show (1) that he did not discover the fraud until within 

the three years next before the action was begun and (2) that the fraud was 

1. Tarke v. Bingham, 123 Cal. 163; Beal v. Smith, 46 Cal. App. 271; Prewitt v. 
Sunnymead Orchard Co., 189 Cal. 723. 

2. Lady Washington Co. v. Wood, 113 Cal. 482; Consolidated etc. Co. v. Scarborough, 
216 Cal. 698. 

3. Beal v. Smith, supra. ; 

4. Lady Washington Co. v. Wood, supra; Consolidated ete. Co. v. Scarborough, 
supra. 

5. Phelps v. Grady, 168 Cal. 73; Haley v. Santa Fe Land Imp. Co., 5 Cal. App. 
(2nd) 415. 

6. Lady Washington Co. v. Wood, supra. 

7. Kane v. Cook, 8 Cal. 449; See also Lightner Mining Co. v. Lane, 161 Cal. at 
pages 698-699. 

8. Lady Washington Co. v. Wood, supra; Original Min. & Mill. Co. v. Casad, 210 
Cal. 71; Consolidated etc. Co. v. Scarborough, supra. 

9. Consolidated etc. Co. v. Scarborough, supra. 
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committed under such circumstances that he would not be presumed to have 
knowledge of it at the time, but (3) he must also set forth the times and cir- 
cumstances under which the facts constituting the fraud came to his knowl- 
edge so that the court may determine from the allegations of the complaint 
whether the discovery was within that period.” 


Notwithstanding some loose, general language in the decisions, it may be 
said that the Court of last resort has, in general, been satisfied with a reasonable 
showing that the party seeking relief had no actual or imputed knowledge of the 
fraud prior to the discovery alleged and that the discovery was bona fide, and not 
merely pretended.!° 

MEANS OF KNOWLEDGE Not EQUIVALENT TO KNOWLEDGE 

A source of perplexity to the uninitiated is the occasional repetition, without 
qualification, of the half-truth embodied in the statement, “The means of knowl- 
edge are equivalent to knowledge.” The true rule has been thus stated :' 


“Where no duty is imposed by law upon a person to make an inquiry, 
and where under the circumstances ‘a prudent man’ would not be put upon 
inquiry, the mere fact that means of knowledge are open to a plaintiff, and he 
has not availed himse!f of them, does not debar him from relief when there- 
after he shall make actual discovery.” 


As otherwise admirably stated,!* accompanied by the citation of a long array 
of authorities including the California case last above cited: 


“In a number of carefully considered cases it is held that the mere fact 
that the defrauded party has the opportunity or power to investigate and dis- 
cover the fraud is not sufficient to charge him with notice or knowledge, but 
that he must be cognizant of such facts as would cause an ordinarily intelli- 
gent and prudent man to make an investigation which if pursued would dis- 
close the fraud.” 


INFORMATION DISCLOSED BY PusBLic Recorps No Exception To RULE 


In a recent case!*® the Court made the following statement: 


“Means of knowledge, especially where it consists of public records as is 
manifest in this case from the complaint itself, is deemed in law to be knowl- 
edge itself. (Lady Washington Consol. Co. v. Wood, 113 Cal. 482; Con- 
solidated R. & P. Co. v. Scarborough, 216 Cal. 698).” 


Nothing in either of the cases there cited substantiates this unqualified as- 
sertion. On the contrary, in the first of these cases the Court said at page 487: 


“and, as the means of knowledge are equivalent to knowledge, if it appears 
that the plaintiff had notice or information of circumstances which would put 
him upon inquiry which, if followed, would lead to knowledge, or that the 
facts were presumptively within his knowledge, he will be deemed to have 
had actual knowledge of these facts.” 


10. Nichols v. Moore, 181 Cal. 131; Victor Oil Co. v. Drum, 184 Cal. 241; Prewitt 
v. Sunnymead Orchard Co., supra; Original Min. & Mill. Co. v. Casad, supra. 
Prewitt v. Sunnymead Orchard Co., supra. 

37 Corpus Juris, pp. 945-946. 


— ee 
Noe 





FOR PROMPT, EFFICIENT SERVICE ON 
COURT AND ALL OTHER 
TYPES OF BONDS 


CALL 


CASS & JOHANSING 


323 WEST SIXTH STREET 
LOS ANGELES 
St eee 
MUTUAL 5371 











256 LOS ANGELES BAR ASSOCIATION BULLETIN 





In the other case there cited the Court said at pages 703-704: 


“It is well settled, of course, that the means of knowledge are the equiva- 

lent of knowledge. (Victor Oil Co. v. Drum, supra; Lady Washington C. 

Co. v. Wood, supra; Bancroft v. Woodward, 183 Cal. 99, 108.) As stated 

in the case last above cited, ‘where a party has knowledge of facts of a 

character which would reasonably put him upon inquiry, and such inquiry, 

if pursued, would have led to a discovery of the fraud . . . he will be 

charged with having discovered the fraud . . . as of the time he should 

have discovered it, that is, as of the time when he would have discovered 

it if he had with reasonable diligence pursued the inquiry when he should 

have done so.” 

It is true that in the first of these cases the Court referred to the fact that 
the nature of the transactions there complained of was disclosed by public records 
open to the inspection of everyone. But the Court did not hold that, in the 
absence of the requisite attending circumstances a party complaining of fraud 
is chargeable with knowledge which might be obtained by an examination of 
public records. Indeed, in upholding the Judgment the Court placed its decision 
upon the ground, as explained in a subsequent case,’ that the acts complained 
of were spread upon the records of the corporation and that as against third 
parties dealing with the corporation the latter and its stockholders “would be 
charged with knowledge of the acts of their agents, the directors, as they were 
recorded in the books.” 


In the subsequent case referred to,’ the plaintiff sued a corporation to 
rescind a purchase of corporate stock on the ground of fraud and it was con- 
tended that ‘she was chargeable with knowledge of matters disclosed by the 
corporate records. The Court said: 

“Inasmuch as respondent had no actual knowledge of circumstances 
which would lead her to examine the books, or of the matters which appeared 
therein, and as there was no duty imposed upon her by law to examine them, 
she cannot be charged with constructive knowledge of the facts which an 
examination of the books might have led her to discovery.” 


It can hardly be doubted that if it had been there contended that the mat- 
ters complained of were disclosed by public records no change would neverthe- 
less have been made in the quoted language except the substitution of the words 
“public records” for the word “books.’”’ In at least two cases it has been 
squarely held that the complaining party was not chargeable with knowledge 
of matters disclosed by public records, accompanied by a repetition, in sub- 
stance, of the language last-above quoted.'® 


SIMPLIFIED PLEADING DESIRABLE 


In the light of experiences disclosed by the records of our appellate courts 
it cannot be denied that the construction placed upon the term “discovery” 
extends beyond the ordinary conception of the term and its requirements. 

That much bewilderment and confusion exists with respect to the matter is 
amply demonstrated by the records in two of the cases.’* In the first of the cited 
cases the lower court sustained a demurrer to the Third Amended Complaint 
without leave to amend. It cannot be assumed that after passing upon three 
amended complaints and having the benefit of argument on three demurrers the 
lower court remained uninformed of the pertinent decisions. Nevertheless, the 
judgment. of dismissal following the order sustaining the demurrer was reversed 
on appeal. It would seem regrettable that it was only after this expenditure of 





13. Wheaton v. Nolan, 3 Cal. App. (2nd) 401. 

14. Prewitt v. Sunnymead Orchard Co., supra. 

15. Prewitt v. Sunnymead Orchard Co., supra. 

16. McDonald v. Reich, 100 Cal. App. 736 (hearing denied by Supreme Court); 
Highland Park Co. v. List, 42 Cal. App. 752 (hearing denied by Supreme Court). 

17. Original Min. & Mill. Co., supra; Prewitt v. Sunnymead Orchard Co., supra. 
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energy, and the incidental expense and delay, the aggrieved party ultimately found 
itself in a position to enjoy its day in Court in a trial upon the merits. 

In the second case cited the District Court of Appeal, after ordering a re- 
submission and the filing of Supplemental Briefs, rejected the findings on dis- 
covery and ordered a reversal of the judgment. The Supreme Court, however, 
granted a hearing and upheld the finding of the lower Court. 

Our legislature long since declared its policy that the party aggrieved shall 
have the right to apply for relief at any time within three years after the dis- 
covery of the facts constituting the fraud. Some legislative declaration to make 
more certain that which is uncertain would seem desirable in the interests of 
justice. As a part of the statute, a legislative definition of the term “discovery” 
might be given to serve as a guide to the unwary; and it might also be declared 
as a part of the statute that “discovery” shall be deemed to be sufficiently pleaded 
by a statement in general terms of the ultimate fact that the party aggrieved had 
no actual or imputed knowledge or notice of the facts constituting the fraud prior 
to the discovery alleged, which latter must be shown to have been made within 
the period of three years preceding the commencement of the action. 

To the objection that such simplification of pleading might tend to add to the 
congestion of trial courts by requiring a trial upon the merits in some unmeritor- 
ious cases, it may be said that the resultant relief of congestion in our ap- 
pellate courts combined with the time saved in passing upon demurrers would 
outweigh such considerations. And though the scales be not evenly balanced 
in that respect, it would seem of greater importance that justice be done than 
that court calendars be more promptly cleared. 

It has repeatedly been held'*® that the question of imputed knowledge or 
notice arising in the operation of section 19 of the Civil Code is a question of 
fact to be determined by the jury or the trial court. If this, then, be a question 
of fact which the aggrieved party may demand shall be taken to the jury, and 
which the Judge presiding at a jury trial may not determine as a question of 
law, it seems illogical that it be determined as a question of law in advance of a 
trial upon the merits. To cover those occasional cases where the imputed knowl- 
edge or notice does not arise from the operation of the above-designated section, 
the suggested legislative declaration might be thus qualified: ‘Except in those 
cases where imputed knowledge or notice does not arise from the operation of 
section 19 of the Civil Code.” 


18. Northwestern etc. Co. v. Atlantic etc. Co., 174 Cal. 308 and cases there cited. 
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WE SALUTE YOU! 





How thoughtful of you, frugal friend, 

When you economize, and spend 

No money for your deed of bargain, sale, and warranty. 
Instead, you trust the broker’s skill 

To draft the instrument which will 

Be ever subject to the court’s most searching scrutiny. 


That deed of trust to give your son 

A start in business later on, 

When you are counted out and permanently tucked away ; 
The notary, and banker too, 

Will gladly draw it up for you, 

And so avoid a lawyer’s bill which you don’t like to pay. 


The will and testament you make, 

By which your favored kinfolk take 

Their benefits, fee simple, limited, or qualified. 

My sparing friend, you cannot see 

Why you should stand a lawyer’s fee, 

When you, yourself can state what shares they get when you have died. 


Please note, we lawyers do not fret ; 

We'll educate our children yet, 

With fees from any squabbles o’er the broker’s document. 
The deed of trust insures our bread 

For long years after you are dead ; 

To lose those modest drafting fees we are indeed content. 


They constitute mere chicken feed, 
When that will contest hits high speed, 
And disappointed relatives add fuel to the blaze. 
From court to court the war will flame, 
To bring our grandsons wealth and fame. 
We raise a cheer and bless you for your very frugal ways. 
—W. M. Hamner, 
West Palm Beach, Fla. 
(From The Docket, West Publishing Co.) 
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Justice for the Lawyer 


By Frank G. Tyrrell, Judge of the Municipal Court 


T THE bar of public opinion, lawyers are often disesteemed or even con- 
demned for a supposed want of integrity. To be sure, there are crooks 
occasionally to be found in the profession, just as in banking and all business, and 
even in the ministry. The fact remains, opinion to the contrary notwithstanding, 
that generally speaking, lawyers adhere to much higher ethical practices than are 
generally found in the business community which they try to serve. And the 
only men who attain eminence in the profession are, as a rule, men of conscience 
and honor,—not merely honest, but honorable. In Lord Hale’s day it was said 
that there were as many honest men among lawyers, proportionately, as among 
any profession of men in England, not excepting the divines. That has always 
been true. 

If public opinion inclines to any other view, public opinion is wrong, as in- 
deed it is on many other important subjects. The tricky lawyer, the dishonest 
lawyer, the lawyer who betrays a trust, has no standing among his associates, 
and sooner or later is suspended or disbarred. But who, after all, is responsible 
for the character of lawyers? There is a sidelight on this question that should 
enlighten the virtuous public. It finds terse statement in “The American Judge” 
by Andrew A. Bruce, professor of law in Northwestern University, formerly 
Chief Justice of the Supreme Court of South Dakota: “There never yet was a 
lawyer who was half as mean and contemptible as some of his clients wanted 
him to be, and who, no matter how dishonest and corrupt, was not urged to even 
greater shortcomings by an importunate client.” 

The old saying, “Like priest, like people,” finds its parallel in “like lawyer, 
like client.” This of course is no excuse, but it is in part an explanation. What 
lawyer has not had to decline saturnine suggestions from designing clients? 
But this is only a specific example of the proposition that after all, the criticising 
public is itself responsible for the derelicts of the bar. First, the profession is 
necessarily recruited from the community; a stream cannot rise higher than its 
source. Second, the community prescribes the conditions of admission to the 
bar. In the great state of California, with its numerous universities, its libraries 
and art galleries, its wealth of culture, the people do not yet require higher 
educational qualifications for lawyers than for veterinarians. 


HIGHER EDUCATIONAL STANDARDS 


High and exacting educational requirements would not keep out all the 
morally unfit; there are educated scoundrels, but higher standards of admission 
would immeasurably improve conditions. Above all, a general reformation of 
public morals would immediately be reflected in the bar, and in all other pro- 
fessions as well. Perhaps the fault-finding public is getting as good lawyers as 
it deserves. 

Whatever devices an unscrupulous lawyer may feel driven to, the fact re- 
mains that altruism and personal sacrifice lie at the very foundation of the 
lawyer's profession. This has never found finer expression than that of the 
Romans, in their Corpus Juris: ‘Advocates who resolve the doubtful fates of 
causes, and by the strength of their defense often set up again that which had 
fallen, and restore that which was weakened, whether in public or in private 
concerns, protect mankind not less than if they had saved country and home 
by battle and by wounds. For in our warlike empire, we confide not alone in 
those who contend with swords, shields and breastplates, but in advocates also; 
for those who manage others’ causes fight as, confident in the strength of 
glorious eloquence, they defend the hope and life and children of those in peril.” 
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If there are shysters and charlatans at the bar, who are their creators? 
They cannot live without clients, who must of necessity be men of the same 
kidney. Hence this age-old condemnation of lawyers is the condemning public’s 
criticism on itself. Many a man at the bar in these days of bafflement and be- 
wilderment, has seen a lucrative practice dwindle and disappear, and yet he 
carries on with the spirit of a martyr. And if the natign is to be guided out 
of the quagmires of depression and dislocation, who is competent or equal to the 
task, but lawyers? ‘“‘Honor to whom honor is due.” Let us be just to the 
ministers of justice. 





A. B. A. Institutes Service to Members 


NCREASING feeling that the American Bar Association ought to render 

greater service to its members has led to a survey by the Coordination Com- 
mittee. “It is desirable that the American Bar Association institute a periodic 
service letter to its members,” says President Ransom in a letter addressed to 
members, “as a part of membership privileges without additional dues, covering 
court decisions of general interest, the more important rulings of Federal boards 
and commissions, new laws, and bills pending in Congress affecting the law and 
the administration of justice, and similar matters useful to the lawyer in general 
practice.” 

The first question, however, is whether such a service should be undertaken 
at all, and if so, how it may be staffed and organized, says the President. He 
believes that the Association ought to do what it can to be of greater practical 
benefit to its members in return for dues paid, and that a much closer relationship 
between the Association and its members is their right. 

In order to make the matter concrete and to elicit criticisms and suggestions, 
a “sample” Service Letter has been sent to all members. Expressions and views 
of the proposed plan are invited. 

The accompanying sheets, entitled Letter No. 1, contain a wide variety of 
recent important decisions, briefly digested, involving new points of law, including 
Bankruptcy, Corporation and Banking, Taxation, Judicial Code Procedure, Com- 
merce and Trade, Negligence, and Miscellaneous. Also there is comment on 
new legislation, and very brief notices of Law Review articles which should be 
of interest to lawyers. 
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State Bar Governors Amend Rules of Conference 
of Bar Delegates 


|* ORDER to make the Annual Conference of Bar Association Delegates more 
effective, the Board of Governors has amended the Rules and Regulations 
which will give the delegates a year’s tenure of office, and, it is hoped, bring about 
continuous cooperation between the various local associations throughout the state. 


For several years there has been criticism of the method of sending dele- 
gates to the Conference whose terms expire with the close of the State Bar 
conventions and who have never accomplished anything, or made a report to the 
Governors. 

Under the amended rules every recognized bar association is expected to 
elect or appoint its conference delegates between November 15 and December 
15 each year, and certify their names to the State Bar not later than January 
30, who will serve from the time of election or appointment until their suc- 
cessors are chosen. The delegates certified for the next meeting of the Con- 
ference at Coronado, will probably serve through 1936 and until the close of 
the 1937 State Bar convention. The delegates shall represent their respective 
associations at all meetings of the Conference held during the year. 


It is hoped that, under this plan there will be a real attempt to coordinate 
the programs of the various associations so that when there is legislation or other 
matters affecting the administration of justice or the welfare of the profession 
to be urged, the bar conference may speak for all bar associations. Heretofore 
there has been no coordination or concerted action of bar associations on matters 
of vital interest to all lawyers. 

At the first meeting of the delegates selected to represent the Los Angeles 
Bar Association and the affiliated associations of the county, held at the State 
jar offices, Chairman Patrosso appointed a committee of five to report on the 
present method of voting at the Conference of Delegates, and other matters. The 
committee, which will make its recommendations at a meeting in July, is com- 
posed of Arnold Praeger, chairman; Birney Donnell, W. W. Wallace, Warren 
E. Libby and John W. Hart. 


The delegates selected by the Los Angeles Bar Association for the Coronado 
meeting are as follows: 


Allen W. Ashburn Honorable Wm. Hazlett Edna C. Plummer 
Charles R. Baird Hallack W. Hoag Arnold Praeger 
Frank Belcher Pauline Hoffman T. W. Robinson 
John Kerns Bennett H. Sidney Laughlin Maurice Saeta 
Forrest A. Betts Warren E. Libby Herman F. Selvin 
Wm. A. Bowen E. D. Lyman Joseph Smith 
Kenneth Chantry Ned Marr Vernon P. Spencer 
Ray L. Chesebro Wm. C. Mathes Mrs. Ernestine Stahlhut 
Alex W. Davis J. W. McKinley David Tannenbaum 
Birney Donnell Ewell D. Moore Newton Todd 
Walter F. Dunn Hubert T. Morrow W. W. Wallace 
Herbert Freston J. W. Mullin, Jr. Burt L. Wix 

Betty Marshall Graydon Paul Nourse Loyd Wright 

Jack Hardy Julius V. Patrosso S. Earl Wright 


The delegates caucused on June 4, and will meet again in about 30 days. 





262 LOS ANGELES BAR ASSOCIATION BULLETIN 





State Bar Active Against “Chasers” 


By Charles E. Sharritt, of the Los Angeles Bar 


FY sera carg action of the State Bar of California in taking the offensive in 
a sustained campaign against ambulance chasing and unethical practice dur- 
ing the past year has resulted in eliminating this evil to a large degree within 
the city of Los Angeles, a recent survey disclosed. 


Without the aid of an adequate state law to cope with the problem, the cam- 
paign has been carried on through the use of a Los Angeles city ordinance, No. 
73706, enacted in April of 1934. 


The ordinance provides: “It shall be unlawful for any person to solicit employ- 
ment for himself or for any other person, either directly or through some other person 
acting on his behalf, to prosecute, collect, settle, compromise or to negotiate for the 
settlement, compromise or collection of any tort claim, on behalf of any tort claimant, 
in which he himself has no pecuniary interest arising from such tort.” 


Although the vigorous action of the State Bar committees during the past 
year has resulted in ambulance chasing being on the wane in the city of Los 
Angeles, these unscrupulous persons have removed the scene of their activities 
to the incorporated cities outside Los Angeles where there is no similar ordinance 
to impede their nefarious activities. 


To reach this new modus operandi, the State Bar is at present arranging 
for the cooperation of the outlying cities, urging them to enact ordinances similar 
to the one now used so effectively in the metropolitan area. Long Beach and 
Signal Hill have passed such laws and there is considerable indication that 
numerous other cities in the county will soon follow suit. 


Cases INVESTIGATED 


The present practice of sending letters to every person injured in the city 
of Los Angeles in accidents, urging them to promptly notify the State Bar 
of any attempt to solicit them in connection with the settlement of their claim, 
has been eminently successful. Through this system much valuable information 
has been obtained regarding the activities of chasers and several successful prose- 
cutions carried on. 

All information received in this manner is carefully checked upon and _in- 
vestigated by Herbert S. Hallner, former assemblyman and veteran investigator, 
who has been employed in this work by the State Bar for the past thirteen 
months. The city police department has also extended excellent cooperation in 
this work, assigning two detectives of the bunco squad to assist Hallner whenever 
he has occasion to call upon them. 


The system of sending letters to injured persons is also being used in Long 
Seach and that city has assigned a member of its police department to assist 


state officials in combating the evil. 
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During the past year the bar committee’s activities have resulted in twenty- 
one arrests for ambulance chasing and each prosecution has culminated in severe 
penalties, usually stiff jail sentences, or is still pending. 


One of those convicted and sentenced to serve 180 days in jail admitted to 
Hallner that he had been engaged in ambulance chasing continuously for the 
past twenty-five years, but that he was convinced that the city of Los Angeles 
was “too hot” for such activities now. Another, who also received a six months’ 
sentence, declared he had been an ambulance chaser for more than twenty years. 


In view of the successful investigations carried on by the State Bar operatives, 
it has been urged by numerous members of the bar that the investigation facili- 
ties of the organization be used in a similar manner in connection with disciplinary 
proceedings against members of the profession. If this is done, it has been 


pointed out, many accusations against attorneys will be found to be without 
foundation and thereby eliminate the inconvenience of bringing the accused lawyer 


before a committee and at the same time save the time of the committee members. 
On the other hand, if the accusations are shown by the investigation report to 
be substantiated, the committee will be in a much better position to proceed with 
the presentation of evidence unearthed by the investigation and cause the proper 
disciplinary action to be taken. 












ETE CORPORATE TRUST SERVICE 


Wecan act, for your clients, in.the following capac- 
ities: Trustee under trust indenture securing bond 
issues %& Depository for bonds and stocks under 
protective agreements and reorganizations *% Trans- 


fer agent and co-transfer agent * Registrar and 





co-registrar %* Coupon paying agent * Dividend 


disbursing agent. 


CALIFORNIA TRUST COMPANY 


TRUST SERVICE EXCLUSIVELY » 629 SOUTH SPRING STREET + MICHIGAN Oll11 
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Present Aspects of the Profession 


“When you look rather superficially at the profession of the law, as a whole 
and throughout the country, an agreeable conclusion is that it appears to. be 
doing fairly well in terms of business and income, according to the conditions of 
life today. Lawyers keep up appearances, and often make a brave show of get- 
ting along, even when the going is hard. When you get below the surface of 
things, you often find that many lawyers are having a pretty hard time. 


On the whole, I get the impression that the lawyers in the smaller cities and 
towns are doing better, and are beset with less desperate needs, than are a 
large part of the lawyers in the largest cities. Perhaps the circumstances of life 
and practice, for the country lawyer, give him a firmer sense of independence 
and security. In the largest cities, there is real heartbreak and distress for a 
surprisingly large number of lawyers—not merely for some of the new recruits 
to the profession, but also for many older lawyers, who once had a substantial 
practice and income and did competent professional work. It is very difficult, 
perhaps unsound and dangerous, to try to generalize about such matters; but I 
speak of conditions I have seen at first hand.” (President Ransom, American 
Bar Association, before Louisiana Bar Association. ) 
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PRINCIPLES WHICH ENDURE 


THE fundamentals which govern this Banking 
institution in the management of all Trust estates are: 


@ Full appreciation of conservation as a 
first responsibility of a Trustee. 


@ Independence in the selection of invest- 
ments for Trust funds. 


©@ Thoughtful attention to beneficiaries as 
well as to property. 


These principles will control our course in the future as they have in the past. 


CITIZENS HAW 


TRUST & SAVINGS 
OF LOS ANGELES 
MEMBER FEDERAL RESERVE SYSTEM — MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Main Office: Spring Street at Fifth, Los Angeles 
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Bean Emeritus Frank M. Porter 


RESOLUTION OF LOS ANGELES BAR ASSOCIATION 
TRUSTEES 


ESOLVED, that in the death of Dean Emeritus Frank M. Porter on 
Tuesday, March 24, 1936, the legal profession has lost a distinguished 
and honored member, the community a useful and respected citizen and 
his friends an associate whose life continuously inspired to better things. 


Dean Porter was born in the year 1857. He received the degree 
of Bachelor of Arts from the University of Wisconsin in 1881 and the 
degree of Bachelor of Laws from the same University in 1883. His later 
education included the degree of Master of Laws from the University of 
Southern California in 1908. In 1922 the University conferred upon him 
the honorary degree of Doctor of Laws. He was in the active practice 
of the law from 1883 to 1911, first in Madison, Wisconsin, and later 
in Los Angeles. From 1904 until his retirement in 1927, he served the 
Law School of the University of Southern California as dean and pro- 
fessor of law. 


Dean Porter’s life was marked by a fine idealism and a sound practicality. 
Through all its active portion ran the unbroken thread of progress. The 
Law School of the University of Southern California is an enduring and 
worthy monument to his life,—a life industriously and richly lived. When 
he assumed his position as dean, the school was only a few years removed 
from its beginning. He rapidly brought it to a place of national recognition. 
He kept the institution abreast of advancing standards of legal education. 
In 1920 he secured an increase in entrance requirements from high school 
graduation to the completion of one year of college; in 1922, to two years 
of college; in 1926, to three years of college. In 1925 the school was 
moved from rented quarters in the business district to a building erected 
for it on the campus of the University. This building was secured through 
his initiative and largely through his efforts. 


A large part of the two thousand alumni of the Law School sat at 
Dean Porter’s feet in the learning of the law. Their wisdom grew and 
characters strengthened under the touch of his mind and spirit. To them 
he was more than administrative chief and teacher. He was friend and 
counselor. He led them not only in paths of legal learning but of pro- 
fessional rectitude. He followed their careers with personal interest as 
they entered practice. A multitude of distinguished lawyers and judges 
in the State of California, and particularly in Los Angeles, think of Dean 
Porter today with gratitude and affection. He continues to live and serve 
in and through them. 
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Plebiscite on Judicial Candidates 


NNOUNCING that the Judicial Candidates and Campaigns 

Committee of the Los Angeles Bar Association plans an 
active and vigorous campaign in behalf of judicial candidates 
endorsed by the association, George M. Breslin, chairman of 
the committee, asks all members to support the plebiscite. 

Biographical data submitted by the various candidates for 
the sixteen Superior Court judgships is now being compiled in 
preparation for the plebiscite, in which every member of the 
association is urged to vote. Although some members have 
contributed generously, funds are still needed if the bar is to 
maintain its prestige in helping to keep the best men on the 
bench, Chairman Breslin pointed out. 

E. Avery Crary is vice-chairman of the committee. Other 
committee members are: Thomas C. Ridgway, Hon. Frank K. 
Finlayson, Hon. Ralph H. Clock, Ivan Kelso, Joseph A. Allard, 
Jr., Kimpton Ellis, Hon. Isaac Pacht, Roland W. Maxwell, 
Clyde Woodworth, B. J. Bradner, and Richard C. Waltz. 
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With The Board of Trustees 





AFFILIATED AssociATIONS: The Board considered the advisability of the 
Association holding periodical meetings with Affiliated Bar Associations of the 
County at places outside the City of Los Angeles. Trustees Walter F. Dunn, 
of Monrovia; Vernon Spencer, of Inglewood, and Loyd Wright, of Los An- 
geles, will report on the place and date of the first of such meetings. 

THanks: Board voted a resolution of thanks to Trustee Joseph Smith, 
who, as chairman of the Committee on Housing of Courts and Law Library, 
devoted his time and effort in an endeavor to obtain a favorable vote for the 
New Court House Bonds at the May 5 election. 





Constitution—Upon request of George W. Nilsson, the Board authorized 
the President to appoint committee on American Citizenship, whose duties will 
be to furnish speakers during Constitution Week, and to urge public schools to 
improve the teaching of the Constitution and citizenship. Following committee 
was named: George W. Nilsson, chairman; Ralph G. Lindstrom, Michael F. 
Shannon, Rex Hardy, Hon. Benjamin Bledsoe, Bates Booth, and John C. 
Morrow. 





Visits TO AFFILIATED AssocIATIONS—Special committee appointed to confer 
with affiliated associations’ officers as to meetings with their associations at places 
outside Los Angeles, reported to the Board, and was requested to arrange first 
of such meetings with the Pomona, San Gabriel Valley, Whittier and Pasadena 
Bar Associations, at Pasadena, on or about October 15. This will not interfere 
with the regular monthly meeting of Los Angeles Bar Association members for 
October. 





UNDER ORDER 


DEPOSITAR OF COURT 


A Plan to Save on Bonding Costs 


The Trust Department of this Bank offers service to individ- 
ual Executors, Administrators, Trustees or Guardians. 











By court designation of this Bank as 
depositary for an estate (1) its repre- 
sentative is relieved of the burden, de- 
tail and responsibility of the safekeep- 
ing of personal assets of the estate, 
the collection of interest and other 
income and the bookkeeping inci- 
dent thereto, and (2) such designa- 


tion materially reduces the cost of 
the statutory bond. 

The following are illustrative cases: 
Ordinary bonding costs on a $50,000 
estate of personal property are $250. 
Our charges under a depositaryship 
are $125. On a $200,000 estate the 
bond premium would be about $1,- 
000; our charges would be $400. 


Attorneys for estates are invited to consult our Trust Officers 
as to this convenient and economical service. See Sections 51, 
51.1 and 93 of the Bank Act for authority. 


TRUST DEPARTMENT 
SECURITY-FIRST NATIONAL BANK 


Head Office—6th and Spring Streets 
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Min1MuM Fees—Recent publication in THE BULLETIN of notice to members 
to submit their views on the advisability of adopting an advisory minimum fee 
schedule, brought only five letters. Board therefore resolutioned that inasmuch 
as members had displayed no enthusiasm for the proposal, the matter be dropped. 


New Memsers ApMITTED: Ruth Brass, Thomas Connell, Curtis R. Inman, 
Leonard Agee Shelton, Marian Virginia Thompson, Wayne Veatch and George 
W. Wakefield. 


DEAN Porter: The Board resolutioned upon the death of Dean Emeritus 
Frank M. Porter of the U. S. C. Law School, which is printed elsewhere in 
THe BULLETIN. 


PAROLE SysTEM: President Lyman was authorized by the Board to ap- 
point a special committee to investigate and report upon the present parole 
system with the view of making recommendations for remedial legislation. The 
President appointed the following committee: Loyd Wright, chairman; Hon. 
Charles W. Fricke, Peirson M. Hall, Buron Fitts, Ray L. Chesebro, Charles 
Beardsley, H. L. Geisler Harry M. Tickner, Frank Weller, H. H. Ashley and 
Harold Krowech. 


— — ————_ Q—___—_——_——_ 


Annual Meeting American Law Institute 


| aig mcabion Annual Meeting of American Law Institute, held in Wash- 
ington, May 7-9, inclusive, was attended by about 750 leading judges, lawyers 
and law teachers of the country. Preliminary to the regular sessions, a meeting of 
the Cooperating Committees of State Bar Associations was held. The annual ad- 
dress to Members of the Institute was made by Chief Justice Charles Evans Hughes. 
Both President Pepper and Chief Justice Hughes paid eloquent tribute to the 
memory of George W. Wickersham who had served as President of the Ameri- 
can Law Institute from the beginning until his death last winter. Chief Justice 
Hughes discussed the work of the advisory committee appointed by the Supreme 
Court to formulate unified procedural rules to govern cases in both law and 
equity in the federal courts. 


The Council of the Institute announced the election to membership on the 
Council, which is the governing body of the Institute, of Chief Justice Sydney 
Smith of the Supreme Court of Mississippi, and Hon. Augustus Hand, Judge 
of the United States Circuit Court of Appeals, Second Circuit. 


William Draper Lewis, Director of the Institute, presented a special report 
in which he discussed the future work of the Institute, particularly the drafting 
of certain private law statutes, and in connection with this work, the co- 
operation of the Institute with the National Conference of Commissioners on 
Uniform State Laws. It was announced that work had already begun on an 
Aeronautical Flight Act and an Act relating to Truth as a Defense in Civil 
Libel, and a Property Act. The Conference of Commissioners on Uniform State 
Laws is cooperating with the Institute in the Aeronautical Flight Act, the Prop- 
erty Act and an Act relating to Contributions Between Joint Tortfeasors. 
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THE LAW PROGRESSES 


THURSDAY, JUNE 25, 1936 . . 6:30 P.M. 


College of Law of the University of Southern California announces a 
Norman Sterry, Pierce Works, and others, to be held in the 


of Town and Gown Club on the University campus. 
e 


The dinner meeting will be replete with interest and entertainment: 


ITEM: 





of Southern California; 


ITEM: 


Committee ; 


ITEM: 


of Michigan, and a member of the National Advisory Committee; 





California. 









LOS ANGELES BAR ASSOCIATION’S JUNE MEETING 


The preliminary draft of the Rules of Civil Procedure for Federal Courts 
has been completed, by the Advisory Committee headed by Hon. William D. 
Mitchell, appointed by the United States Supreme Court pursuant to act of 
Congress approved June 19, 1934, and is ready for discussion. No greater 
progress in law administration has been offered to the legal profession, and the 


ROUND TABLE DISCUSSION headed by Dean William G. Hale, Judge 
Charles C. Montgomery, Judge Harry Hollzer, Oscar Lawler, Leonard Slosson, 


COLLEGE OF LAW AUDITORIUM, June 25, 1936, at 4 P. M. Then 


will follow the Bar Association’s June dinner meeting at 6:30 P. M. in the foyer 


Short address by Dr. Rufus von KleinSmid, President of the University 


Short address by Hon. Warren Olney, Jr., former Associate Justice of 
the Supreme Court of California, and a member of the National Advisory 


Short address by Edson R. Sunderland, Professor of Law, University 


Music by Harold Roberts, Musical Director of the University of Southern 
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Lawyers or Members of the Bar? 





“There seems to me to be under way a process of differentiation and cleavage 
that is hard to define or express—perhaps you will understand what I mean if I 
call it a cleavage between lawyers and members of the Bar, between those 
who adhere to professional standards and those who use admission to the Bar 
as a point of departure and go on from there to follow the will-o’-the-wisps 
offered by politics and government. A considerable number of the 175,000 
lawyers in the United States do not belong to Bar Associations because they 
would not wish to conform to Bar Association standards, would not feel com- 
fortable amid Bar Association companionships, and do not wish to place them- 
selves within the range and radius of Bar Association scrutiny or discipline. 
Under a selective basis of membership in Bar organization, these men are 
naturally non-members.” (President Ransom, American Bar Association, speech 


before Louisiana Bar Association. ) 





COURT RULES siesta 


SUPERIOR COURT 
Los Angeles County 





212 Page Loose-leaf com- SUPERIOR COURT 

pilation of Court Rules and Judicial Council Rules 

Rules of Practice, with New SUPREME AND APPELLATE COURTS 
Rules -— ; Judicial Council 

Xules, and ‘Amendments, APPELLATE DEPT. SUPERIOR COURT 
effective July 1, 1932. Judicial Council 


MUNICIPAL COURT 
Los Angeles 


UNITED STATES DISTRICT COURT 
Southern District 


COURTS OF ADMIRALTY 
of the United States 


PRICE $1.00  “Crineunitea States 


All amendments, made since the publi- 
cation, are available in loose-leaf form, 
at Daily Journal Office without charge. 





121 North Broadway 


Los Angeles Daily Journal MUtual 6138 
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Willoughby Wemp’s Will 





, WILLOUGHBY WEMP, being of sound mind (considering what it has 
been through) do hereby, largely as a gesture, declare this my last will and 
testament : 


Paragraph I. To my wife, Anastasia, my three sons, Charles, Opie and 
Ignatz, and my daughter, Minerva, I leave my entire estate, real and personal, 
share and share alike. 


Paragraph II. I ask their forgiveness for having accumulated a sum of 
money so large that they will get very little of it after the government takes 
its cut, and I beseech them particularly for their pardon for building up and 
retaining a large and legitimate business and imposing upon my heirs the bur- 
dens and trials incidental to its distribution as shark bait. 


Paragraph III. I leave to the above named heirs my certified list of capable 
and combative lawyers with the advice that they select no more than one lawyer 
each, as the fees will be plenty. 


Paragraph IV. I request that my wife have the large oil portrait of myself 
made of me in the days when it was thought I was doing anything of an 
ignominious nature in striving diligently to provide for the future of my wife 
and children. 


Paragraph V. I request my heirs to destroy at once by fire the copy of 
that article I once wrote on “Success” for the American Magazine together with 
any and all books in my library on thrift, ambition, diligence, budget balancing 
and bookkeeping. 


Paragraph VI. I direct that my heirs distribute equitably among them my 
collection of rubbers, goloshes, snowshoes, woolen underwear, umbrellas and fur 
mittens. It looks to me as if they would need them. 


Paragraph VII. To my daughter, Jeane, not mentioned heretofore, I leave 
no part of my estate. She was always my favorite child and I wish to spare her 
every care and annoyance. 


Paragraph VIII. My son, Dudley, not heretofore mentioned, I cut off 
completely from any share whatsoever or eversowhat. He left home at an 
arly age, spent many years of his life as a loafer, blew in every penny he ever 
sarned, and has never been anything but a spendthrift and a waster. I realize 
now that he was right, and I not only congratulate him on his ability to look 
ahead, I now spare him the annoyance and tribulations which will fall upon 
those members of my family who accept my standards of life—*Financial W orld. 
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OIL AND GAS LAW 
OF 
CALIFORNIA 


Complete Revised Edition 
By 


JOHN BURTON AMSBARY AnD JONAH JONES, Jr. 
OF THE CALIFORNIA BAR 


This revised edition contains Oil and Gas Law of 

California, including Forms, California Statutes, 

Safety Regulations, Table of California Oil Cases and 
Index of Cases to March, 1936. 


PREECE $9730 


Plus Sales Tax 


A phone call will bring a copy to your office. 
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PARKER, STONE & BAIRD Co. 


Law Publishers—Engravers 
241 EAST FOURTH STREET 
Los Angeles TRinity 5206 


























